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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or BE It
duty. N
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed, under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies 1o -
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(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. '
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanigel: g\i\nst
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nominate public sector bank of the place where the bench of any nominate public sector bankuof
the place where the bench of the Tribupal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores, '
Under Central Excise and Service Tax, "Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the-stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalt
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Shital Industries Private Limited, Plot No. 1/11, GIDC Estate, Kalol, Dist.
Gandhinagar- 382 725, Gujarat [for short the ‘appellant 1 has filed two, appeals against Orders-
in-Original Nos. 11/RKA/2015-16 dated 4.2.2016 and 6/RKA/2015-16 dated 1.1.2016, both
passed by the Superintendent, AR-1I, Kalol Division, Ahmedabad-III Commissionerate [for
short - ‘adjudicating authority’]. The issues in both the appeals being similar, they are being dealt

vide this order.

2. Briefly stated, the impugned Orders-in-Original dated 1.1.2016 and 42.2016

~were issued on tile grounds, that the appellant had failed to file monthly returns [ER-1] for

the period from April 2014 to September 2015, within the stipulated time, prescribed under

Rule 12 of the Central Excise Rules, 2002 [for short <*CER “02’]. The adjudicating authority

therefore, vide his OIO dated 1.1.2016 imposed a penalty of Rs. 11000/- under Rule 27 of

CER *02 for the period from April 2014 to February 2015. In respect of the period from O
March 2015 to September 2015, he directed the appellant to pay an amount of Rs. 84,300/

under Rule 12 of CER *02.

3. Feeling aggrieved, the appellant has filed appeals against both the original orders,
wherein it is contended that

e they had no intention to contravene the provisions of Rule 12 of CER "02;

o they could not commence production immediately after obtaining registration
since NOC from Gujarat Pollution Control Board was awaited;

o that they were under a bonafide belief that they were not required to file ER-1
return wince there was nothing to be reported as production had not commenced;

e that they had filed their first return in March 2014 and the department was made
aware of the fact;

e that they would like to rely on the case laws reported at 1999(106) ELT 59, O
2004(176) ELT 240, 2010(250) ELT 528, 201 1(274)ELT 431,

e that penalty of more than Rs. 5000/- could not have been imposed under Rule 27
of CER 02.

4. Personal hearing in the matter was held on 19.10.2016. Shri Prakash Soni, Excise
Executive, appeared on behalf of the appellant and reiterated the arguments made in the

grounds of appeal.

5. I have gone through the facts of the case, the grounds of appeal and the oral

averments, made during the course of personal hearing.

6. The issue to be decided is whether the appellant is liable for penalty under Rule
27 of CER °02 in respect of the period from April 2014 to February 2015 and an amount
under Rule 12(6) was required to be confirmed in respect of the period from March 2015 to
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RULE 12. Filing of return. — [(1)] Every assessee shall submit to the Superintendent of
Central Excise a monthly return in the form specified by notification by the Board, of
production and removal of goods and other relevant partiCul’Z?’rs, within ten days after the
close of the month to which the return relates : :

[(6) Where any return or Annual Financial Information Statement or Annual Installed
Capacity Statement referred to in this rule is submitted by the assessee afier due date as
specified for every return or statements, the assessee shall pay 1o the credit of the Ceniral
Government, an amount calculated at the rate of one hundred rupees per day subject 1o a
maximum of twenty thousand rupees for the period of delay in submission of each such return

or statement. |
[emphasis supplied]

o Rule 12(6) was inserted vide notification No. 8/2015-CE(NT) dated 1.3.2015

8. Rule 12 of the CER 02 states that every assessee is required to file a monthly
return [subject to certain exceptions] within ten days after the close of the month, to which
the return relates. One fact which is not being disputed is that in respect of the months from
April 2014 to September 2015, the appellant had filed the return beyond 10 days from the

close of the month.

9. The adjudicating authority therefore, has for the period from April 2014 to
February 2015 imposed a penalty of Rs. 11000/- under Rule 27 of CER *02. The appellant
has relying on the case of Anil Products [2011(274) ELT 431] stated that penalty above Rs.
5000/- could not have been imposed under the said Rule. The contention of the appellant is
correct. The Hon’ble Tribunal has interpreted Rule 27 of CER °02 and has clearly held that
separate penalty of Rs. 5000/- cannot be imposed for contravention of each and every Rule;
that as long as there is only one show cause notice invoking Rule 27, maximum penalty to
the extent of Rs. 5000/~ is imposable. Accordingly, the penalty imposed under Rule 27
vide OIO dated 1.1.2016, is reduced to Rs. 2,000/-. The appellant has relied on the case
law of Resil Cﬁemicals Private Limited [2010(250) ELT 528] to contend that there is no

mandate in the said rule that every breach should necessarily be punished; that knowable
breach, punishable only if it was deliberate or wilful and resulting in defiance of law. It has
already been accepted by the appellant also that there is a violation of Rule 12 of the CER
°02, therefore, the contention that no penalty needs to be imposed under Rule 27 is not

tenable.

10. In respect of the period from March 2015 to September 2015, the adjudicating
authority has ordered payment of an amount as stipulated vide Rule 12(6) of the CER ’02.
Incidentally, this subsection to Rule 12 was inserted vide notification No. 8/2015-CE(NT)
dated 1.3.2015. The appellant, while stating that no such amount needs to be paid since they
had not commenced production owing to non receipt of NOC from Gujarat Pollution Control
Board, has not questioned the quantification of the amount, ordered to be paid under Rule

12(6) of CER *02.

1. The appellant has relied on the case law of Quality Bulk Drugs P Ltd
[1999¢106) ELT 59] and Rajwani Synthetics P Ltd [2004(176) ELT 240] to contend that no penalt_y
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second case it was held that on account of failure to file returns there was no serious
consequences on Government revenue, as there was no production and clearance, imposition
of penalty was not warranted. Both the cases pertain to a period before the introduction of
Central Excise Rules, 2002. Rule 12 of the Central Excise Rules, 2002, states that every
assessee shall submit the return. Rule 2(c), ibid, which defines an assessee, includes a
registered person. Therefore, once a person is registered, periodic return including Nil return
is required to bé filed, till the unit de-registers. The appellant has not countered the finding
that the returns were filed beyond the prescribed period stipulated under Rule lé of the
CER’02. Hence, I do not find any reason to interfere with the amount of Rs. 84,300/- that
has been ordered to be paid under Rule 12(6) of CER 02 by the adjudicating authority vide
his OIO dated 4.2.2016.

12. Wwaﬁfﬁﬁmmﬁmmaﬁ%@ﬁmm%l
12. The appeal filed by the appellant stands disposed of in above terms.
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Date : 28.10.2016 .
Attested by

\\
(Vin ukose)
Superintendent (Appeal-I)
Central Excise

Ahmedabad

BY R.P.A.D.

To,

M/s. Shital Industries Private Limited,
Plot No. 1/11,

GIDC Estate, Kalol,

- Dist. Gandhinagar- 382 725,

Gujarat

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-I11.

3. The Deputy/Assistant Commissioner; Central Excise Kalol Division, Ahmedabad-III.
4. The Additional Commissioner, System, Central Excise, Ahmedabad-III.

\_/5./ Guard File.

6. P.A.




