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374)acaaf vi ,Ra1t atr vi ua
Name & Address of the Appellant & Respondent

Mis. Shital Industries Pvt. Ltd.

al{ anfhz 3rat 3rs 3ri@ts rjra cITTW % w erg ~ ~ cf> Wd" "lf2.TITT~ ~
al, +Tg m 37f@al at 3flfrc;r m ya)err 3ma rgda rare I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

1~ fl-<cfil'< cJJT~!ffOT ~ :
Revision application to Government of India :

(1) 4ta 3ura zrcas 3rf@)Pu, 1994 c#i" ent 3iaif Ra aaT; mg mri a a
~'cfRT cpl" ~-'cfRT cf> 7er vga # 3iasfa yrterur 3maa '3rq era, qr aT,
f@a +iaau, lua f@mt, ant #ifr, Ra la i#a, ia ma, { fact : 110001 cpl"
c#i" "G'lf,fr~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of theO following case, governed by first proviso to sub-section (1) of Section-35 ibid : ·

(ii) "lift 'iffi c#i" 6ff.i cfi 1=ffl=@ if \if6I ~~ cblxi@l-i "ff TTPm "l-jO,sl•llx "lfT 3R:f cf)Hxs!FI
T-i lff fcnm ·l-J0-5Pllx aa qvsrr ima ua g maf B, m fcnm ·l-J0-5Pllx m~ T-i
ark a fcnm cblxi@l-i B m fcnm 'l-J0,s1<11x B m '1fc1 al ufasu # lra g{ st 1

(ii.) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) mar«a a are fat n; TT ror B Pllltf2la '1fc1 'CJx m 'iffi cf> Rlf.il-lt01 B~~
da "9'x 3qra zycaRa mi # it ma # as fa#t lg UT ror T-i Pllltf2la
#1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. · ·

(c)



•

.... 2 ....

'cT 3ITT1l=f '3('1.{ I c;rJ c#!' '3('1.{ I c;rJ ~ cf> ~ cf> futz "GlT ~ cf>m 'iRf cBt ~ t 3ITT
~ ~ "GlT ~ m ~ mi:r cf> :1<11Rlcn ~. ~ cf> -gm "CJ1fu=r err~ ITT m
~ it Rea arfrm (i.2) 1998 m 109 mxT~~ ,~ "ITTI .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ~ (kCJlc;rJ ~ (3N!c1) PllPilcJC'1l, 2001 cfi ~ 9 cfi 3@T@ fclP!FcfEc w:!?f ~
~-8 if °Gl" mwTT i, )fa arr # uf am± fa feats m-;, l-Jffi cfi 'lfim ~-~ ~
3N1c1 ~ c#r °Gl"-°Gl" mw:rf cfi rt fr 3m4a f,a urn Reg[ +TI 4Tar • cfJT
:j{.cll~M cFi 3@T@ mxr 35-~ if frrmm=r qfl" cFi :fTclFl cFi x,wr cfi -ml?.l t'r3iR-6 ~ c#r ma-
'lfr -gr,fr ~I

The. above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed. under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rf@3mT4a at ei via va a ra ua a +a a mm -wriT 200/
pl 4uar #l urg sit set ic van ya Garg "ff "G'lfTcTT m m 1 ooo;- ata Iara c#r
GIT; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

vita zyca, a=trqa zc i aara 3r4lat1 urn@era,fa 3rfc
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atu sra zyea 3rf@,fr, 1944 cITT tiTTf 35- uo~/35-~ cfi 3@1"@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) aiffawr qeenia a iafe mf ma gca, €a sqraa grea vi ear
~~cBt fcrm 41fdcn1 ~~ rr. 3. 3ITT. •g, { fc#t al vi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(m) \:lcrn~F&a qRmc: 2 (1) cp if ~ ~ cfi m c#l" 3Nlc1, ~ cfi ~ it "ffi1iT
zcen, a€a sqraa zgea vi hara 3@ht urnf@aw (Rre) at uf?a 2ta fl8at,
31t:l-JC:lci!IC: it 3i1-20, q #ea zffueal3ag, aunt +r, 3-lt:l-JC:lci!IC:-380016 .

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3~1c;.--J ? (3Nlc1) Pilll-JlcJ&ft, 2001 cITT 'c.'fRT 6 cfi 3@T@ w:!?f ~.~-3 if frrmfu:r
fcni:!~ 3~~ c#l" inf 3Nlc1 a fag rah fg mT; ark #6 a ufif Rea
~ ~ ? c#l" l=fPT, ~ c#l" lWf 3ITT wnm TflIT ~~ 5 c'fRsf m ~ cflB t- cIBt
6Jg 1000/-- l urRt sift\ uer zycn #t i, ans 6t lWf 3ITT WTT<TT TflIT ~
~ 5 _c'fRsf m 50 c'fRsf ·"cicP "ITTu; 50oo/- 6 ht ±tfi ugi sq yea c#r lWT,
~ c#l" l=fPT 3it arm ·rza if n; 5o c'fRsf m ~ "G'lfTcTT t- cIBt ~ 10000 /- ~
~ ii<rr I c#l" -cim=r xrnlllcfi xR,-ix-cl-< ~ -;:ni:r x?r ~;@1fct:;a % ~ cfi ~ if "ftticT c#r "\JJT[I I "lf6
rue en # fa#Rt if@ Xi I i:j\Jj PlcJi eta # &a #6l tea l "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shall be accom.1;1a.1i~~~,ainst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,00~/2ll'p,,.Rs'l'l~~"l.0t
where amount of duty / penalty / demand / refund i_s upto 5 Lac, 5 Lac to ~O La9fo9~/8~0''%pc,
respectively in the form of crossed bank draft in favour of Asstt. Reg1star k:lf~a tfi:~'.QW of'a~\\

:;: 1/fJ· ~~% 'e %>, e .
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nominate public sector bank of the place where th,e bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated- ~i;' ,s, ' .' +9,
(3) ~fu ~~-# ~ ~ ~ cBT~ 6lrfT t rr'r ~ ~~ cfi ~ ~ cBT mar sufa
ctiT ~ ~ ufAT 'cfITITT/ ~ rfl!Zf cfi ~ ~ ,fr f Reran udl arf a aa fr aenfnf 3rf)#ra
urznTf@raur at vs 3rfl za 4tu var al va 3m±a fut urat

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) n1urea zrcan an@fm 197o qr izilf@ at rgq-4 iafa fefffa f@; 314a
a 3744a UT 3n? zqenRenf ffu hf@ea=rt #a am2gr u?)a al a JR u
x'i.6.50 tri-f cflT a(arcizu zyca ea au st afegt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa ail iafer mii al fiauaa fmii at 3rR 'lfr UfR,~ fclRrr ~ i
it ft zrca, tu saga zyca vi tars ar@la znznf@raw (aruff4fen) mi=!, 1982 if
Rfea kt
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) $=IT arcs, hcr sna areas vi hara 3rd#hr n@rawr («#ta) au 3r4hf ah 1ITTTT>TT 1r
ac4tr 3=Ta gra3f@fa, &&yg Rt enrr 3a3iaaf fa#hr(in.) 3f@fGzua 2&Y(2a&y #

.;, .

iczn 29) f@aria: s6.a.a&g sh Rt fa#hr3rf@fr, &&&g Rtnr3 ah~~~ 3-ftt>fTdTcfi'I'"are?k,au ff@aRt are u&-fr smract3fGarf ?k, aarf fa zr enra 3iaifsmts art
' "

.wtffira~'{ITT)~~~*·~ irf~
a4tzar 3qz sravipara# 3iaifajar fct;Q- d["Q" ~wcli,, 1f~ ~nffn;rt

.;, .;,

(i) tTm 11 ~$~~~

(ii) am&z sm RR t a{ na f@r

(iii) ~ am ~,1.1<H1c1Jl a fGua 6 a 3iriia 2ra#

3ma agr zag fk zr arr aau fa#hr (i. 2) 3f@0fr, 2014 # 3carq ft ar4frqf@at #
#Tar faa7ftvrar 3rsff vd arfhatarra{igt

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to cejling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) ,gr 3r2earauf ar4hr nf@rawr #mer sri eyesm \W<li" m~ Rt cl 1Ria lITair fa sv ares
t- 10% mrara,q-{ 3Tt{~~ 'c;1Js Rt a !Ria gt;asvs t- 10% mrara,q-{ <fi'r '\lIT~~ I

.;, .;,

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalt~e-.ir.i dispute.··or
penalty, where penalty alone is in dispute." ,.{~'.\~~~ .
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V2(38)93 and 94/Ahd-III/I5-16

ORDER-IN-APPEAL

Mis. Shital Industries Private Limited, Plot No. 1/11, GIDC Estate, Kalal, Dist.

Gandhinagar- 382 725, Gujarat [for short the 'appellant'] has filed two appeals against Orders

in-Original Nos. 11/RKA/2015-16 dated 4.2.2016 and 6/RKA/2015-16 dated 1.1.2016, both

passed by the Superintendent, AR-II, Kalal Division, Ahmedabad-III Commissionerate [for

short - 'adjudicating authority']. The issues in both the appeals being similar, they are being dealt

vide this order.

2. Briefly stated, the impugned Orders-in-Original dated 1.1.2016 and 4.2.2016

were issued on the grounds, that the appellant had failed to file monthly returns [ER-1] for

the period from April 2014 to September 2015, within the stipulated time, prescribed under

Rule 12 of the Central Excise Rules, 2002 [for short -'CER 02']. The adjudicating authority

therefore, vide his OIO dated 1.1.2016 imposed a penalty of Rs. 11000/- under Rule 27 of

CER '02 for the period from April 2014 to February 2015. In respect of the period from

March 2015 to September 2015, he directed the appellant to pay an amount of Rs. 84,300/-

under Rule 12 of CER '02.

3. Feeling aggrieved, the appellant has filed appeals against both the original orders,

wherein it is contended that
• they had no intention to contravene the provisions of Rule 12 of CER '02;
o they could not commence production immediately after obtaining registration

since NOC from Gujarat Pollution Control Board was awaited;
• that they were under a bonafide belief that they were not required to file ER-1

return wince there was nothing to be reported as production had not commenced;
• that they had filed their first return in March 2014 and the department was made

aware of the fact;
• that they would like to rely on the case laws reported at 1999(106) ELT 59,

2004(176) ELT 240,2010(250) ELT 528, 2011 (274)ELT 431;
• that penalty of more than Rs. 5000/- could not have been imposed under Rule 27

ofCER '02.

4. Personal hearing in the matter was held on 19.10.2016. Shri Prakash Soni, Excise

Executive, appeared on behalf of the appellant and reiterated the arguments made in the

grounds of appeal.

5. I have gone through the facts of the case, the grounds of appeal and the oral

averments, made during the course of personal hearing.

6. The issue to be decided is whether the appellant is liable for penalty under Rule

27 of CER '02 in respect of the period from April 2014 to February 2015 and an amount

under Rule 12(6) was required to be confirmed in respect of the period from March. 2015 to
- ·+,,7,

September 2015. 4? 3}
7. Relevant extracts of Rule 12 of the Central Excis ~i~r.1:~~;i,:~~:{.e:.

1
~i)follows

~
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V2(38)93 and 94/Ahd-III/15-16

RULE 12. Filing of return. -[I)] Every assessee shall submit to the Superintendent of
Central Excise a monthly return in the form specified by notification by the Board, of
production and removal of goods and'other relevant particulars, within ten days after the
close of the month to which the return relates:

[emphasis supplied]

[(6) Where any return or Annual Financial Information Statement or Annual Installed
Capacity Statement referred to in this rule is submitted by the assessee after due date as
specifiedfor every return or statements, the assessee shall pay to the credit of the Central
Government, an amount calculated at the rate of one hundred rupees per day subject to a
maximum of twenty thousand rupeesfor the period ofdelay in submission of each such return
or statement.]

• Rule 12(6) was inserted wide notification No. 8/2015-CE(NT) dated 1.3.2015

8. Rule 12 of the CER '02 states that every assessee is required to file a monthly

return [subject to certain exceptions] within ten days after the close of the month, to which

the return relates. One fact which is not being disputed is that in respect of the months from

April 2014 to September 2015, the appellant had filed the return beyond 10 days from the

close of the month.

already been accepted by the appellant also that there is a violation of Rule 12 of the CER

'02, therefore, the contention that no penalty needs to be imposed under Rule 27 is not

tenable.

o

· 0 9. The adjudicating authority therefore, has for the period from April 2014 to

February 2015 imposed a penalty of Rs. 11000/- under Rule 27 of CER '02. The appellant

has relying on the case of Anil Products [2011(274) ELT 431] stated that penalty above Rs.

5000/- could not have been imposed under the said Rule. The contention of the appellant is

correct. The Hon'ble Tribunal has interpreted Rule 27 of CER '02 and has clearly held that

separate penalty of Rs. 5000/- cannot be imposed for contravention of each and every Rule;

that as long as there is only one show cause notice invoking Rule 27, maximum penalty to

the extent of Rs. 5000/- is imposable. Accordingly, the penalty imposed under Rule 27
.J

vide OIO dated 1.1.2016, is reduced to Rs. 2,000/-. The appellant has relied on the case

law of Resil Chemicals Private Limited [2010250) ELT 528] to contend that there is no

mandate in the said rule that every breach should necessarily be punished; that knowable

breach, punishable only if it was deliberate or wilful and resulting in defiance of law. It has

10. In respect of the period from March 2015 to September 2015, the adjudicating

authority has ordered payment of an amount as stipulated vide Rule 12(6) of the CER '02.

Incidentally, this subsection to Rule 12 was inserted vide notification No. 8/2015-CENT)

dated 1.3.2015. The appellant, while stating that no such amount needs to be paid since they

had not commenced production owing to non receipt of NOC from Gujarat Pollution Control

Board, has not questioned the quantification of the amount, ordered to be paid under Rule

12(6) of CER '02.

11. The appellant has relied on the case law of Quality Bulk Drugs P Ltd

[1999106) ELT 59] and Rajwani Synthetics P Ltd [2004(176) ELT 240] to contend that no penalty

was liable in view of the_ peculiar ~acts in the case. While tl~e first ca_s/4. ~?. ,t.a_i~~2
return was not required to be filed 111 case the products were hable to n9~_t~rt~%~;,. ~e

f&- or ·aI o #¢
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V2(38)93 and 94/Ahd-III/15-16

second case it was held that on account of failure to file returns there was no serious

consequences on Government revenue, as there was no production and clearance, imposition

of penalty was not warranted. Both the cases pertain to a period before the introduction of

Central Excise Rules, 2002. Rule 12 of the Central Excise Rules, 2002, states that every

assessee shall submit the return. Rule 2(c), ibid, 'which defines an assessee, includes a

registered person. Therefore, once a person is registered, periodic return including Nil return

is required to be filed, till the unit de-registers. The appellant has not countered the finding

that the returns were filed beyond the prescribed period stipulated under Rule 12 of the

CER'02. Hence, I do not find any reason to interfere with the amount of Rs. 84,300/- that

has been ordered to be paid under Rule 12(6) of CER '02 by the adjudicating authority vide

his OIO dated 4.2.2016.

12.
12.

3r41ra arrz fr a{ 3r4la a fearl 34las aa a fan snar &l
The appeal filed by the appellant stands disposed of in above terms.

3@C
(3mm7 i#)

3rzmn (3r4ea -I)

·O

Date: 28.10.2016
Attested bv

.±
Superintendent (Appeal-I)
Central Excise
Ahmedabad

BY R.P.A.D.

To,
M/s. Shital Industries Private Limited,
Plot No. 1/11,
GIDC Estate, Kaloi,
Dist. Gandhinagar- 382 725,
Gujarat

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III.
3. The Deputy/Assistant Commissioner; Central Excise Kalol Division, Ahmedabad-III.
4. The Additional Commissioner, System, Central Excise, Ahmedabad-III.
J.Guard File.

6. P.A.
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